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'The above-entitled matter came on for a motion 


before the HONORABLE EDWARD M, CURRAN, United States District 
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Judge, commencing at 10:00 a.m. 
APPEARANCES: 
on behalf of the Petitioner: 
a JONNY BRILEY, ESQ., 
On penale of the Respondent: 


EARL J, SILSERT,- ESQ., 
Assistant United States Attorney 


Robert R. Eamilton 


George Weickhardt 


William J. Garber 


EEDINGS 


Tike DEPUTY CLERK: The United States of America ver- 
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YR. BRILEY: If the Court please, I have examined 
the records at St. Eligzabeths Hospital and I find no basis in 
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he entered his plea, 
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that there is evidence in those records that the defendant was 
in a state of acute withdrawal following his surrender in 
this court on May 4. I submit to the court there is a ques- 
tion of whether or not the defendant was competent to assist 
in his hearing on May 7 before Judge Matthews. 

‘THE COURT: Before Judge Matthews? 

MR. BRILEY: Yes, sir. There are two eriminal jack- 
ets, Cases 173-65 and 255-65. 
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no more than three or four years, and he received two to six 
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DIRECT EXAMINATION 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether a hearing on a pretrial motion to 
suppress evidence is a stage of the trial which requires 
an accused to be present and competent to stand trial? 


2, Whether the District Court in its hearing 


on appellant's motion to set aside judgment and to vacate 


sentence pursuant to Title 28, U.S. Code § 2255, erred 
in its findings that the competency of appellant at the 
time of his hearing on his pretrial motion to suppress 
evidence was irrelevant because appellant subsequently 


entered a plea of guilty? 
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I A HEARING ON A PRETRIAL MOTION TO SUPPRESS 
EVIDENCE IS A STAGE OF THE TRIAL WHICH RE- 
QUIRES A DEFENDANT TO BE PRESENT AND COM- 
PETENT TO ASSIST HIS COUNSEL 


THE DISTRICT COURT ERRED IN ITS FINDINGS 
THAT THE COMPETENCY OF APPELLANT AT THE 
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TO SUPPRESS EVIDENCE WAS IRRELEVANT BECAUSE 
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JURISDICTIONAL STATEMENT 
| 

On March 8, 1965, appellant was indicted in 
Criminal Action No. 255-65 on two Counts. Count one 
was for the purchase of narcotic drugs not in or from 
the original stamped package within the District of 
Columbia and Count two was for carrying, within the 
District of Columbia, a dangerous weapon without a 
license. 

After pleading not guilty to the above charges 
on March 19, 1965, a hearing on a pretrial motion to 
suppress evidence was conducted on May 7, 1965 before 
the Honorable Burnita Shelton Matthews who denied the 
motion. On May 19, 1965, appellant withdrew his plea 
of not guilty and entered a plea of guilty to ‘Count one 
of the indictment before the Honorable Edward M. Curran. 
The Government withdrew the charges against appellant 
as to Count two. Appellant was sentenced by Judge 


Curran on June 18, 1965 to from two to six years for 


violation of Title 26, U.S. Code § 4704(a) (Harrison 


Narcotics Act). 
On September 7, 1965, appellant filed a motion 


in forma pauperis to set aside judgment and to vacate 


sentence pursuant to Title 28, U.S. Code § 2255. A hear- 


ing on the motion was held before Judge Curran on 


January 28 and February 4, 1966, and an order denying 


the motion was filed on March 7, 1966. 

On March 15, 1966, appellant moved for leave 
to appeal in forma pauperis and on March 16, 1966, 
Judge Curran granted appellant's motion and ordered 
the preparation of the transcript at the Government's 
expense. The jurisdiction of this Court is based on 


Title 28, U.S. Code § 1291. 


STATEMENT OF THE CASE 

The following was contained in the record in 
this case: 

At approximately 10:45 a.m. on Wednesday morn- 
ing, January 20, 1965, appellant was seated in the front 
seat on the passenger's side of an automobile parked 
at a gas station at Adams Mill Road and Lanier Place, 
N.W., Washington, D.C. There was one other occupant in 
the back seat of the car. Detective David Paul, Nar- 
cotics Squad, Metropolitan Police Department, had re- 


ceived information from an undisclosed source that 


-3- 


appellant had in his possession a guantity of morphine 
which he had in a blue suitcase in the car. (Pretrial 
Hearing (May 7, '65) 6). Detective Paul arrived at 

the aforementioned gas station parking lot at approxi 
mately 10:45 a.m. on January 20, 1965. Detective Paul 
testified that as he approached the parked automobile, 
appellant took his left hand and placed it behind his 
back on the front seat. (Pretrial Hearing (May 7, '65) 
9, 10). Appellant was then placed under arrest for 
violation of the Harrison Narcotics Act, (Pretrial 
Hearing (May 7, '65) 11). Detective Paul then searched 
the vehicle and testified that he found two white tab- 
lets on the front seat where appellant had been seated 
and then observed a blue suitcase in the back seat of 
the car. (Pretrial Hearing (May 7, '65) 10). He 
testified the suitcase was found to contain certain 
articles of clothing and also a clear plastic vial 
with nine white tablets inside it. A pair of pants 

in the suitcase had the name "Hamilton" lettered inside 
them. (Pretrial Hearing (May 7, '65) 10). Detective 


Paul also testified that he found some white powder in 


a cigarette package in appellant's coat pocket. (Pre- 


trial Hearing (May 7, '65) 11). 
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On March 8, 1965, appellant was indicted for 
violation of the Harrison Narcotics Act and was released 
on bail. On May 4, 1965, appellant appeared at the 
District Court and at the request of his bondsman, 
was brought before the Honorable George L. Hart, for 
the purpose of surrendering appellant's bond. Judge 
Hart placed him in the custody of the U.S. Marshal. 
Appellant was under the influence of narcotics at the 
time of the surrender of his bond and had taken approxi- 
mately six to eight doses of morphine, methadone and 
cocaine during a twenty-four hour period prior to his 
appearance in court on May 4, 1965. (Hearing on 2255 
Motion (Jan. 28 and Feb. 4, 166) 14, 15). Appellant, 
as a result of his withdrawal from narcotics, experienced 


sweating, vomiting, fever, chills and also diarrhea. 


(Hearing on 2255 Motion (gan. 28 and Feb. 4, '66) 17). 


He had been unable to eat anything and when he appeared 
at the hearing on his motion to suppress evidence before 
Judge Matthews on May 7, 1965, he had had nothing to 
eat from the time that his bond was surrendered on 

May 4, 1965. (Hearing on 2255 Motion (Jan. 28 and 


Feb. 4, '66) 17). In his testimony on behalf of the 
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Government, Dr. George Weichkardt, a physician on the 
staff of St. Elizabeth's Hospital, duahaneton| D.C.; 
specializing in neurology and psychiatry, stated that 

in his opinion an individual taking narcotics every 

six hours would reach the peak of acute withdrawal 
within two or three days. (Hearing on 2255 Motion 

(gan. 28 and Feb. 4, '66) 40). Appellant testified 

that he had taken from six to eight doses of narcotics 
during the twenty-four hour period prior to the surrender 
of his bond on May 4, 1966, and that he was going through 
the stages of acute withdrawal from narcotics at the 

time of his pretrial hearing on the motion ta suppress 
evidence held on May 7, 1966. However, the District 
Court in its Findings of Fact and Conclusions of Law 

and Order (para. 7) in connection with appellant's 
motion pursuant to Title 28, U.S. Code § 2255 found 


such incompetence irrelevant on the ground that appel- 


lant subsequently entered a plea of guilty at which 


time he was competent. 


ie 


FEDERAL RULE OF CRIMINAL PROCEDURE INVOLVED 


Rule 43: 


PRESENCE OF THE DEFENDANT. The defendant 
shall be present at the arraignment, at 
every stage of the trial including the im- 
paneling of the jury and the return of the 
verdict, and at the imposition of sentence, 
except as otherwise provided by these rules. 
In prosecutions for offenses not punishable 
by death, the defendant's voluntary absence 
after the trial has been commenced in his 
presence shall not prevent continuing the 
trial to and including the return of the 
verdict. A corporation may appear by 
counsel for all purposes. In prosecutions 
for offenses punishable by fine or by im- 
prisonment for not more than one year or 
both, the court, with the written consent 
of the defendant, may permit arraignment, 
plea, trial and imposition of sentence in 
the defendant's absence. The defendant's 
presence is not required at a reduction 

of sentence under Rule 35. 


STATEMENT OF POINTS 


1. <A pretrial motion to suppress evidence is 
a stage of the trial which requires that the accused be 
present and competent to stand trial. There was testi- 
mony at appellant's hearing on his motion to set aside 
judgment and to vacate sentence to the effect that he 
was suffering from acute withdrawal from narcotics at 


the time of his hearing on his motion to suppress. Tle 
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symptoms connected with acute withdrawal from narcotics 
are sufficient to render an accused incompetent to 
stand trial and therefore unable to assist his counsel. 


Thus, the pretrial hearing on appellant's motion to 
suppress was invalid. : 

2. Appellant's pretrial motion to suppress 
evidence, held on May 7, 1966, was not only the most 
decisive stage in his trial but it was the only signifi- 
cant stage. The denial of this motion pursuant to an 
invalid hearing was sufficient to coerce appellant into 
withdrawing his plea of not guilty and entering a plea 


of guilty. It is well established that a coerced plea 


| 
of guilty is invalid and any conviction pursuant thereto 


must be set aside. Therefore, the District Court erred 
in finding that appellant's competence on May 7, 1966, 
was irrelevant because he subsequently entered a plea 

| 


of guilty. 


SUMMARY OF ARGUMENT 
Appellant was indicted for the purchase of 
narcotic drugs not in or from the original stamped package. 


A hearing on a pretrial motion to suppress evidence was 


conducted and the motion was denied. Appellant then 
withdrew his plea of not guilty and entered a plea of 
guilty. At appellant's hearing on his motion pursuant 
to Title 28, U.S. Code § 2255, the record shows that 
at the time of his hearing on his motion to suppress 
evidence appellant was suffering from the symptoms of 
acute withdrawal from narcotics. The District Court 


in its hearings on appellant's motion pursuant to 


Title 28, U.S. Code § 2255 found that the competency 


of appellant at the time of his hearing on his motion 

to suppress evidence was irrelevant because appellant 

subsequently entered a plea of guilty at which time he 
was competent. 

A pretrial motion to suppress evidence is a 
stage of an accused's trial which requires that he be 
present and competent to assist his counsel. The symptoms 
accompanying acute withdrawal from narcotics are such 
as to render an accused incompetent to stand trial. 
Thus, it appearing that appellant was not competent 
to stand trial and assist his counsel at the time of his 
hearing on his pretrial motion to suppress evidence, 


such pretrial hearing was invalid. 
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Concerning appellant's subsequent plea of guilty, 


it has been recognized that the admission of a confession 
into evidence may be sufficient in effect to éoerce the 
accused into entering a plea of guilty. It is well 
established that a coerced plea of guilty is invalid 

and the conviction pursuant to it must be set aside. 

In the present case the denial of appellant's motion to 
suppress evidence was the factor which, in effect, 
coerced him into entering a plea of guilty. 

In the circumstances, appellant respectfully 
urges that the District Court, in the hearing on his 
motion pursuant to Title 28, U.S. Code § 2255, erred 
in finding that appellant's competency at the time of 
his hearing on his motion to suppress evidence was 
irrelevant because he subsequently entered aiplea of 


guilty. 


ARGUMENT 


I 


A HEARING ON A PRETRIAL MOTION TO SUPPRESS 
EVIDENCE IS A STAGE OF THE TRIAL WHICH RE- 
QUIRES A DEFENDANT TO RE PRESENT AND COM- 

PETENT TO ASSIST HIS COUNSEL 


With respect to this point, appellant desires 


the Court to read the following pages of the| reporter's 


transcript of appellant's hearing on his motion to set 
aside judgment and to vacate sentence: 
(1) Hearings (Oct. 29, 1965) 4. 
(2) Hearings(Jan. 28 and Feb. 4, 1966) 3, 
14-20, 40-45. 
(3) Findings of Fact and Conclusions of Law 
and Order (filed March 7, 1966) para. 7. 
Rule 43 of the Federal Rules of Criminal Pro- 
cedure (18 U.S.C.) provides in part that: 
"the defendant shall be present at the 
arraignment, at every stage of the trial 


including the impaneling of the jury and 
the return of the verdict, and at the im- 


position of sentence, except as otherwise 
provided by these rules... . Ps 


The Supreme Court in United States v. Hayman, 
342 U.S. 205, 223 (1952), held that hearings on post- 
trial motions require the defendant's presence when 
"substantial issues of fact as to events in which {he ] 
participated" are involved. In other words, the Supreme 
Court would consider such a motion as a "stage of the 
trial” within the meaning of that phrase contained 
in Rule 43. It necessarily follows that when substan- 


tial issues of fact as to events in which the accused 
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participated are involved in a pre-trial motion, it 
would be considered a "stage of the trial" and the ac- 
cused's presence would be required. : 

In the present case, the hearing on the motion 
to suppress evidence involved testimony in regard to 
events leading to the arrest of the appellant and the 
subsequent seizure by the arresting officer of certain 
{incriminating evidence. No one could contest that ap- 
pellant did not "participate" in these events. | Further, 
the hearing involved "substantial issues of fact" as to 
the circumstances leading to the arrest and the seizure 
of the evidence. Such circumstances were crucial in 
determining whether or not an illegal search and seizure 
took place. Therefore, based on the Supreme Court's 
decision in United States v. Hayman, supra, the hearing 
on appellant's motion to suppress evidence was a "stage 
of the trial" requiring his presence. 

It is well established that the constitutional 
guarantee of due process of law prohibits an accused 
person from standing trial while he is legally incompe- 
tent. See, Pate v. Robinson, 383 U.S. 375 (1966); 


Hansford v. United States, #19,436, D.C. Cir., July 6, 1966. 


The fact that appellant's incompetency to 
stand trial was not disclosed at his pretrial motion to 
suppress evidence does not prohibit him from raising 
the question on a motion pursuant to Title 28, U.S. Code 
§ 2255. See, Seidner v. United States, 104 U.S. App. 
D.C. 214, 260 F.2d 732 (1958); United States v. Kendrick 
331 F.2d 110 (4th Cir. 1964). 

In the present case, there is uncontradicted 
testimony in the transcript of the record in appellant's 
motion to set aside judgment and vacate sentence that he 
was going through acute stages of withdrawal from nar- 
cotics at the time of his hearing on his motion to 
suppress evidence. 

The test as to whether an accused is competent 


to stand trial has been stated by the Supreme Court in 


Dusky v. United States, 362 U.S. 402 (1960), to be: 


"Whether he has sufficient present ability 
to consult with his lawyer with a reason- 
able degree of rational understanding -- 
anda whether he has a rational as well as 
factual understanding of the proceedings 
against him." 362 U.S. at 402. 


In Hansford v. United States, supra, one of 
the questions confronting this Court was whether the 


symptoms accompanying withdrawal from narcotics were 


es 


sufficient to render the accused incompetent to stand 
trial. In holding that such symptoms could very well 
render an accused incompetent to stand trial, this 
Court stated at pages 6 and 7: 


"Withdrawal is a recognized medical ill- 
ness. Its effects typically include 
various physical reactions such as per- 
spiration, waves of gooseflesh, muscle 
twitch, body aches, hot and cold flashes, 
restlessness, sleeplessness, nausea, | 
vomiting, and diarrhea. The subject is 

in extreme physical misery. He may try 
to withdraw within himself, or may ex- 
hibit highly individualized patterns of 
anxious and irrational behavior, such as 
becoming quite antagonistic, threaten- 

ing suicide, assuming pizarre postures, 

or exaggerating his distress in dramatic 
ways, often as a purposive attempt to 
obtain drugs. These physical and psycho- 
logical symptoms of withdrawal could) very 
well render a defendant incompetent to 
stand trial. He may be physically incapa- 
citated from following the evidence or 
from discussing it with counsel, or he 

may be so preoccupied with his real or 
imagined suffering as to lose all interest 
in his case and desire only that it end as 
quickly as possible. Inquiry and a deter- 
mination that the defendant is in fact 
competent therefore seems a prerequisite 
to the conduct or continuation of a fair 
trial." 


Based on the above quoted language in Hansford v. United 


States, supra, it is clear that symptoms accompanying 


acute withdrawal from narcotics could have rendered 


athe 


appellant incompetent at the time of his pretrial motion 
to suppress evidence and therefore incompetent to stand 
trial. This being the case, the hearing on the pretrial 


motion would of necessity be invalid. 


cE 

THE DISTRICT COURT ERRED IN ITS FINDINGS 

THAT THE COMPETENCY OF APPELLANT AT THE 

TIME OF HIS HEARING ON HIS PRETRIAL MOTION 

TO SUPPRESS EVIDENCE WAS IRRELEVANT BECAUSE 

HE SUBSEQUENTLY ENTERED A PLEA OF GUILTY 

The District Court in its findings on appel- 
lant’s motion pursuant to Title 28, U.S. Code § 2255 
concluded that the question of appellant's competency 
at the time of his hearing on his motion to suppress 
evidence was irrelevant because he subsequently entered 
a plea of guilty. 

In Thomas v. United States, 122 U.S. App. D.C. 


225, 352 F.2d 701 (1965), in his motion pursuant to 


Title 28, U.S. Code § 2255, the appellant in that case 


alleged that his convictions were based on an alleged co- 
erced confession. The Court held that appellant's claim 
would have to be adjudicated on its merits. In one of these 
convictions appellant entered a plea of guilty to the 


offense. In regard to the effect of the alleged coerced 
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confession on appellant's plea of guilty, Judge Washing- 


ton, in his concurring opinion, stated as follows: 


"The special circumstances in the in- 
stant case, however, might warrant the 
judge in concluding that the guilty 
plea was induced by the alleged coerced 
confession. Appellant had just been 
convicted after trial of two other of- 
fenses, with the help of the confessilons. 
It is distinctly possible that the con- 
fession played a controlling part in 
his decision to plead guilty. If that 
proves to be the case, it is possible 
that that conviction should be set 
aside,too." 352 F.2d at 705. 


Similarly, in United States Ex Rel. Jose Cuevas 
v. Rundle, # M-3039, U.S, Dis. Ct. E. D. Pa., Sept. 19, 
1966, involving a writ of habeas corpus, the petitioner 
alleged inter alia that a confession obtained by the 
police was involuntary and that he entered a plea of 
guilty as a direct consequence of the existence of the 
confession. In holding that the guilty plea was given 
in reliance on a constitutionally invalid confession, 
the court stated at page 24: | 

"A case such as this illustrates that 

an illegally obtained statement can be 

just as damaging where its existence 

leads the defendant to plead guilty; as 

in those situations where it is intro- 


duced into evidence after a plea of not 
guilty." 
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It is well established that a coerced plea of 


guilty is invalid and a conviction pursuant thereto 


must be set aside. Machibroda v. United States, 368 


U.S. 487 (1962). 

Judge Washington in Thomas v. United States, 
supra, and the court in United States Ex Rel. Jose Cuevas 
v. Rundle, supra, recognized that the admission of a 
coerced confession into evidence could be sufficient in 
effect to coerce an accused into entering 2 plea of 
guilty. It would seem clear that a denial to suppress 
evidence, based on an invalid hearing where such evidence 
is so incriminating that it would be virtually impossible 
to obtain an acquital, would also be sufficient in 
effect to coerce an accused into pleading guilty. 

In the present case, it appears that appellant 
was suffering from symptoms of acute withdrawal from 
narcotics at the time of his hearing on his motion to 
suppress evidence and therefore, was incompetent to 
stand trial and assist his counsel. An essential element 
was missing from this stage of appellant's trial; namely, 
his competency to stand trial. Thus, the pretrial hearing 


was invalid. Yet, the result of this invalid pretrial 


6 


hearing in effect coerced appellant into entering 
plea of guilty. Although it cannot be definitely 
determined at this time, appellant's incompetency 
the time of his hearing on his motion to suppress 
dence may have been the controlling factor in the 


denial of his motion. 


In view of the opinion of Judge Washington 


in the Thomas case and also the court's decision in United 
States Ex Rel. Jose Cuevas v. Rundle, supra, appellant 
respectfully urges that the District Court erred in its 
findings that appellant's competency at the time of his 
pretrial motion to suppress evidence was irrelevant 


because he subsequently entered a plea of guilty. 


DISPOSITION ON REMAND 
This Court in the Hansford case ned that in 
circumstances almost identical to the present case, the 
only appropriate remedy was a new trial. In supporting 
this conclusion the Court stated at pages 10 and pia 


"a retrospective determination of com- 
petency is difficult at best. It is 
virtually impossible where, as here, 
there is no contemporaneous testimony 
or evidence of appellant's competence 
at the time of trial and where his | 
present condition -- incarcerated and 
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presumably no longer under the influence 
of narcotics or suffering from with- 
drawal -- is unquestionably different. 
An expert who now examined him could 

do no more than speculate unduly about 
his mental condition at his trial a 
year ago." 


Although the Hansford case involved a direct 


appeal, it would seem that the rationalization of the 
Court which is quoted above would also apply to the 
present case. Therefore, appellant respectfully urges 
that this Court set aside his judgment of conviction 
and vacate his sentence. 

If this Court is of the opinion that the setting 
aside of the judgment of conviction and the vacating of 
the sentence is not the proper remedy in this case, ap- 
pellant respectfully urges, in the alternative, that the 
denial by the District Court of his motion pursuant to 
Title 18, U.S. Code § 2255 be reversed and the case 
remanded to that Court with instructions to conduct 
hearings as to the competency of the appellant on the 
date of the hearing on his pretrial motion to suppress 
evidence. 


Respectfully submitted, 


iz p/R. 
701 Union Trust Buildirtg 
Washington, D.C. 20005 


Counsel for Appellant 
(By Appointment of this 
Court ) 


BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 20053 


Rosert R. HAMILTON, APPELLANT 
v. 
Unirep STaTes oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES ‘DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


DAVID G. BRESS, 
United States Attorney. 
FRANK Q. NEBEKER, 
EARL J. SILBERT, 
Assistant United States Attorneys. 
LEE A. FREEMAN, Jr., 
Special Attorney, U.S. Attorney’s Office. 
C.A. No, 2154-65. 


25 Osta Manet ng 
7 9.3tes Court of Appeals 


tov t i ; i 
4) woiuindia Circuit 


PSG NEC? 1966 


CO 
Lt 
/ lary Qu 2. ; 
CLERK § Sah 


QUESTIONS PRESENTED 


Appellee believes that the following questions are presented: 

(1) Whether collateral attack upon appellant’s conviction 
and sentence may be entertained when he is confined under an 
identical concurrent sentence for a separate crime, and no ob- 
jection is made to the latter sentence? 

(2) Whether appellant’s guilty plea precludes him from rais- 
ing his alleged incompetence during the pre-trial evidentiary 
hearing as a ground for collateral relief? 

(3) Whether appellant’s mental incompetence during the 
pre-trial hearing, even if proven, would constitute an error 
serious enough to justify collateral relief? 


qt) 
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Counterstatement of the case 
Statute involved. 

Summary of argument 
Argument: 

I, Having received an identical concurrent sentence on another 
offense, appellant cannot request collateral relief from his 
conviction for illegal purchase of narcotics. 

JJ. Since appellant voluntarily and understandingly pleaded 
guilty to the illegal purchase of narcotics, his alleged mental 
incompetence during the pre-trial hearing on his motion 
to suppress evidence does not constitute a ground for 
collateral relief __.---- 

Il]. In any event, appellant’s substantive contentions do not 
warrant collateral relief by way of coram nobis 
Conclusion. 
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No. 20053 


Rosert R. HAMILTON, APPELLANT 
v. 
UNITED STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The circumstances relating to this appeal date from Novem- 
ber 28, 1964, when appellant was arrested for carrying a con- 
cealed weapon. Approximately two months later, he was 
arrested for illegally purchasing narcotics, as well as carrying 
another dangerous weapon. The record discloses that the 
following events gave rise to his arrest for the latter offenses: 
At 10:30 a.m. on January 20, 1965, Detective David Paul 
received information from a previously reliable informant that 
appellant, together with one Donald Smith, was seated in a 
1962 green and white Oldsmobile with Maryland tags FY 1231; 
that the car was parked in a gas station at Lanier Place and 
Adams Mill Road, N.W.; that appellant had a quantity of 
morphine in a blue suitcase inside the automobile; and that 
appellant also possessed a loaded gun. Both appellant and 
Smith were known to Detective Paul as users of narcotics. 
About 10:45 a.m. Detectives Paul and Brewer arrived at the 
gas station and observed the automobile as described by the 


(1) 
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informant. When they approached the car and identified 
themselves, Detective Paul saw appellant place his left hand 
behind his back. Appellant was thereupon arrested. As he 
left the car, Detective Paul observed two white tablets lying 
on the seat where appellant had been sitting, a brown briefcase 
next to them, and a blue suitcase on the rear seat. A search 
revealed that there were nine white tablets and narcotics 
paraphernalia in the suitcase, a .22 caliber revolver and am- 
munition in the briefcase, and more bullets and white powder 
on appellant’s person (MS Tr. 3-17)2 

On February 23, 1965, appellant was indicted under 22 D.C. 
Code § 3204 (1961) for carrying a concealed weapon. (Criminal 
Case No. 173-65.) The next month, March 8, 1965, the grand 
jury returned a separate indictment charging him, inter alia, 
with the purchase of narcotics in violation of 26 U.S.C. § 4704 
(a). (Criminal Case No. 255-65.) Appellant pleaded guilty 
to both offenses on May 19, 1965, and received concurrent two- 
to-six years sentences for each crime. Pursuant to 28 USC. 
§ 2255, appellant then moved to set aside the judgments and 
vacate his sentences. As grounds for relief he alleged that he 


was mentally incompetent at the time his pre-trial motion to 
suppress evidence was heard and denied by Judge Burnita §. 
Matthews, and that his guilty plea resulted from the ineffective 
assistance of his retained counsel. After hearings upon this 
§ 2255 motion, Judge Edward M. Curran made these findings 
of fact: 


“G. The evidence shows that petitioner, at the time he 
entered his pleas of guilty on May 19, 1965, understood 
the nature of the offenses with which he was charged, was 
able to properly assist counsel in regard to these offenses, 
and entered his pleas voluntarily. 

“7, Though petitioner alleges that he was under the 
influence of narcotics on May 4, 1965, this allegation, 
even if true, and even if he did undergo subsequent 
withdrawals, did not affect the voluntariness of the pleas 

1 References to the transcript of the hearing on the motion to suppress are 


designated by “MS Tr.”, the § 2255 hearing by “MR Tr.”, and the proceeding 
at which appellant pleaded guilty by “Tr.” 
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of guilty or the understanding with which the pleas were 
entered on May 19, 1965. 

“8. The pleas of guilty entered by petitioner were not 
induced by promises of his retained counsel. 

“9, Petitioner’s retained counsel made no promises to 
petitioner concerning the sentences to be imposed.” 


In denying the motion, the court concluded as a matter of law 
that: 

“2, Petitioner was competent when he entered his 
plea of guilty. 

“3, The pleas of petitioner in Criminal Cases Nos. 
173-65 and 255-65 were entered voluntarily and with 
understanding. 

“4. The voluntariness and understanding of peti- 
tioner’s pleas were in no way affected by alleged inef- 
fective assistance of petitioner’s retained counsel. 

“5. Petitioner received effective assistance of counsel.” 


Appellant now seeks review of the denial of relief only with 
respect to Criminal Case No. 255-65, and focuses his attack 


solely upon his alleged incompetence during the pre-trial evi- 
dentiary hearing. Hence, appellant’s contentions are com- 
pletely irrelevant to the judgment and sentence imposed in 
Criminal] Case No. 173-65, for that offense occurred at a differ- 
ent time than the narcotics violation and involved no question 
of illegal search and seizure. 


STATUTE INVOLVED 


Title 28, United States Code, § 2255 provides in pertinent 
part: 

A prisoner in custody under sentence of a court estab- 
lished by Act of Congress claiming the right to be re- 
leased upon the ground that the sentence was imposed in 
violation of the Constitution or laws of the United 
States, or that the court was without jurisdiction to 
impose such sentence, or that the sentence was in excess 
of the maximum authorized by law, or is otherwise sub- 
ject to collateral attack, may move the court which 


4 


imposed the sentence to vacate, set aside or correct the 
sentence. 

A motion for such relief may be made at any time. 

Unless the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no 
relief, the court shall cause notice thereof to be served 
upon the United States attorney, grant a prompt hearing 
thereon, determine the issues and make findings of fact 
and conclusions of law with respect thereto. If the 
court finds that the judgment was rendered without 
jurisdiction, or that the sentence imposed was not au- 
thorized by law or otherwise open to collateral attack, 
or that there has been such a denial or infringement of 
the constitutional rights of the prisoner as to render the 
judgment vulnerable to collateral attack, the court shall 
vacate and set the judgment aside and shall discharge the 
prisoner or resentence him or grant a new trial or correct 
the sentence as may appear appropriate. 

A court may entertain and determine such motion 
without requiring the production of the prisoner at the 


hearing. [Emphasis added.] 


SUMMARY OF ARGUMENT 


Appellant’s confinement under an identical concurrent sen- 
tence for a different crime forecloses all avenues of collateral 
attack upon the conviction to which he now objects. A motion 
under 28 U.S.C. § 2255 is clearly not available, and, taking into 
consideration appellant’s present situation, there is no reason 
that the extraordinary remedy of coram nobis should be in- 
volved. 

After pleading guilty in open court with advice of counsel, 
appellant cannot be heard to challenge his conviction and sen- 
tence on the ground that he was incompetent during the pre- 
trial hearing on his motion to suppress evidence. In order 
to avoid application of the doctrine that a guilty plea waives 
non-jurisdictional objections to the prior proceedings, appel- 
lant asserts that his plea should be vacated as involuntary, 
having been induced by the adverse ruling in the defective 
pre-trial hearing. But it has long been recognized that, as a 
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matter of law, such circumstances do not vitiate a guilty plea, 
even if they can be shown to have contributed to the accused’s 
decision to plead guilty. Moreover, there is no factual basis 
for appellant’s suggestion that the refusal to exclude evidence 
caused his plea. 

Assuming that appellant can raise the issue, his alleged 
incompetence at the pre-trial hearing does not amount to an 
error which justifies relief under coram nobis, for appellant’s 
participation was not necessary to resolve the legal questions 
as to the admissibility of evidence. 


ARGUMENT 


I. Having received an identical concurrent sentence on 
another offense, appellant cannot request collateral relief 
from his conviction for illegal purchase of narcotics 


At the outset, it is submitted that appellant cannot use 28 
US.C. § 2255 to attack the sentence for narcotics violation since, 
regardless of the decision on that matter, he must still serve a 
valid concurrent sentence of the same length upon his guilty 
plea to carrying a concealed weapon. See Heflin v. United 


States, 358 U.S. 415, 418 (1959).? Just as relief could not be 
obtained by the habeas corpus route, McNally v. Hill, 293 U.S. 
131 (1934), “section 2255 is available only to a prisoner claim- 
ing the right to immediate release if the issues are determined 
in his favor.” United States v. McGann, 245 F. 2d 670, 672 
(2d Cir. 1957). See Daniel v. United States, 107 U.S. App. 
D.C. 110, 274 F. 2d 768 (1960). 

Nor may appellant’s motion properly be entertained as a re- 
quest for relief in the nature of coram nobis. This is “an ex- 
traordinary remedy” which “should be allowed only under cir- 
cumstances compelling such action to achieve justice.” Young 
v. United States, 337 F. 2d 753, 756 (5th Cir. 1964). While this 
Court has permitted collateral attack denominated as coram 
nobis upon sentences already served or not yet commenced, 
those decisions rested upon “compelling” reasons which are not 


*In a concurring opinion five Justices expressed their agreement with 
the unanimous decisions of the lower courts that “a motion under § 2255 
may be filed only by a prisoner claiming the right to be released.” 358 U.S. 
at 421. 
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7 \ pertinent to a situation in which only one of identical concur- 
; rent sentences is challenged. 
This Court has recently held that “where a practical effect on 
a present sentence may result from a successful attack on a con- 
viction and sentence already served, the proper remedy is a writ 
in the nature of coram nobis.” Clifton v. United States, D.C. 
Cir. No. 19,757, decided November 15, 1966, slip op. at 2, n. 2. 
In that case, appellant’s current sentence under a multiple 
offender statute depended upon the validity of the prior con- 
viction which he sought to attack collaterally, and so his action 
was admittedly not rendered moot by service of the previous 
sentence. But here appellant’s challenge to his narcotics con- 
viction can haye no conceivable present effect upon his sentence ~” 
for ing a. concealed w ee 
This Court has also stated that “coram nobis can for appro- 
priate reasons be invoked to review a sentence which petitioner 
has not yet started to serve.” Moon v. United States, 106 US. 
App. D.C. 301, 302, 272 F. 2d 530, 531 (1959). Where such 
relief was granted, however, the prisoner faced the problem that 
evidence necessary to upset a subsequent consecutive sentence 
might disappear before his previous sentence ended. For in- 
stance, in Thomas v. United States, 106 U.S. App. D.C. 234, 271 
F, 2d 500 (1959), this Court remanded the case for considera- 
tion of appellant’s contentions that his guilty plea had been co- 
erced by a beating which required his hospitalization for 10 
days, noting that if appellant were “obliged to wait 15 or 20 
years to prove the alleged coercion the nurses and doctors may 
not be available or their memories may fade.” 106 U.S. App. 
D.C. at 236, 271 F. 2d at 502,n.4. The same rationale under- 
lies the decision in Johnson v. United States, 344 F. 2d 401 (5th 
Cir. 1965). There appellant’s allegations raised doubts as to 
his mental competence in connection with two convictions, for 
which he had received consecutive sentences. The court al- 
lowed collateral attack upon both convictions, because it felt 
that to put off consideration of appellant’s mental competence 
with respect to the latter one until he commenced serving that 
sentence would “certainly frustrate, if not foreclose forever, 
any intelligent answer to these related questions which depend 
so much on evanescent psychiatric data and opinions.” 344 
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F. 2d at 411. Such concern would clearly be misplaced in the 
present case for whether or not appellant can convince the dis- 
trict court to ignore his guilty plea as the product of alleged 
mental incompetence at the pre-trial hearing on the motion to 
suppress, he will remain confined under the valid sentence for 
carrying a concealed weapon. Since appellant’s motion can 
produce no immediate relief whatever, this case involves none 
of the elements of possible unfairness or prejudice which might 
justify invoking the extraordinary writ of coram nobis.’ 


II. Since appellant voluntarily and understandingly pleaded 
guilty to the illegal purchase of narcotics, his alleged mental 
incompetence during the pre-trial hearing on his motion to 
suppress evidence does not constitute a ground for col- 
lateral relief 


(MR Tr. 10, 26, 55; Tr. 2-4) 


Appellant contends that his sentence, imposed after a guilty 
plea, should be vacated because he was allegedly going through 
withdrawal from narcotics during the pre-trial hearing on his 
motion to suppress evidence. Putting to one side for a moment 
the question whether that hearing was consequently defective, 
appellee submits that the contentions raised on this appeal are 
not properly cognizable under 28 US.C. § 2255, or coram nobis. 
Of course, no one can quarrel with the general principles that 
a guilty plea is void “if induced by promises or threats which 
deprive it of the character of a voluntary act,” Machibroda v. 
United States, 368 U.S. 487, 493 (1962), or made when accused 
was incompetent. Seidner v. United States, 104 U.S. App. 
D.C. 367, 260 F. 2d 732 (1958). Appellant, though, has no legal 
or factual basis for invoking these principles. 

A guilty plea ordinarily precludes collateral attack upon 
everything except jurisdictional defects. United States ex rel. 


2 Appellee is not unmindful of this Court’s decision that an appeal is not 
mooted by completion of the sentence since a felony conviction “deprives & 
person of specific civil rights in the District of Columbia, 1 D.C. Code § 1102 
(2) (ec), and affects the punishment should he entail another felony convic- 
tion. 22 D.C. Code §104.” Dancy v. United States, — U.S. App. D.C. — 
361 F. 2d 75, 79 (1966). However appropriate these considerations may be 
with respect to direct appeals, appellee submits that they should not be ex- 
tended into the area of collateral attack. 
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Glenn v. McMann, 349 F. 2d 1018 (2d Cir. 1965), cert. denied, 
883 U.S. 915 (1966). Having pleaded guilty, appellant “can- 
not now collaterally attack that plea by claiming irregularities 
preceding it.” Farrar v. United States, 346 F. 2d 375, 376 (7th 
Cir. 1965). In effect, his guilty plea waived any objections he 
might have raised as to the conduct of the pre-trial suppression 
hearing. The cases are both numerous and consonant on this 
point. For example, it has been held that a voluntary guilty 
plea forecloses collateral attack upon illegal search and seizure, 
Sweptson v. United States, 289 F. 2d 166 (9th Cir. 1961), cert. 
denied, 369 U.S. 812 (1962), upon illegal arrest and interroga- 
tion, Davis v. United States, 347 F. 2d 374 (9th Cir. 1965), and 
upon illegally obtained confessions, Busby v. Holman, 356 F. 
5 (5th Cir. 1966) ; Sullivan v. United States, 315 F. 2d 304 
(10th Cir.), cert. denied, 375 U.S. 910 tetas 4 eat v. United 
States, 347 F. 2d 505 (7th Cir. 1965). Thi sen line of 
cisions indicates that the conduct of the eee hearing on. 
the motion to suppress Is hots proper woncern in this collateral 


rece eae ope om PETS TA 
lebase @ intelligent and voluntary nature of “appellant's. 
guilty plea. Hurst v. U: . United States, 180 F.2d 835 (10th Cir. 
1950). In this respect, appellant does suggest that the un- 
favorable ruling on the motion to suppress prompted his guilty 
plea. But the attempt to label his guilty plea involuntary 
simply on this account ignores all relevant precedent. The 
Fifth Circuit rejected an almost identical contention in Alez- 
ander v. United States, 290 F. 2d 252, cert. denied, 368 U.S. 891 
(1961). There the appellant sought to have his guilty plea set 
aside for the reason that it resulted from the ineffective assist- 
ance of counsel. He alleged his attorney told him “that, having 
lost on his motion to suppress, he had no chance for an acquittal 
by the jury and that a plea of guilty would leave the court with 
‘a better taste in its mouth.’” Despite the fact that counsel 
gave this advice upon the erroneous belief there were no legal 
bases for arguing that the evidence should have been excluded, 
the Court of Appeals held that appellant could not use 28 
U.S.C. § 2255 to complain about what might have thus indi- 
rectly influenced his guilty plea; rather, the change of pleas 
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was viewed simply as part of trial strategy. Similarly, in the 
present case, appellant remained free “to plead not guilty and 
take the risks or benefits which flow from that choice.” Watts 
v. United States, 107 U.S. App. D.C. 367, 370, 278 F. 2d 247, 
250 (1960). Another decision to this effect is Foster v. United 
States, 359 F. 2d 497 (8th Cir. 1966), where the court refused 
to go behind a guilty plea allegedly entered only after the ac- 
cused realized that his attorney was not going to move to sup- 
press inadmissible confessions. 

Nor can it be seriously contended that appellant’s failure 
to have evidence suppressed vitiated the understanding with 
which he made his guilty plea.* For authority to the con- 
trary one need only look to Edwards v. United States, 103 U.S. 
App. D.C. 152, 256 F. 2d 707, cert. denied, 358 U.S. 847 (1958), 
in which this Court upheld the validity of a guilty plea against 
the allegation that it was caused by counsel’s failure to inform 
accused that he could move to exclude certain evidence and 
confessions. The language of that opinion is pertinent to the 
analogous issue posed by appellant: 


“TWle think ‘understandingly’ refers merely to the 
meaning of the charge, and what acts amount to being 
guilty of the charge, and the consequences of pleading 
guilty thereto, rather than to dilatory or evidentiary 
defenses. * * * Appellant does not try to say he did 
not do the act charged. He pleads only that, unknown 
to him, he might have been able to suppress the truth 
as to certain evidence of his crime, and thus, perhaps 
defeat justice. He cannot be heard to this end after 
a voluntary, knowing plea of guilty.” 103 U.S. App. 
D.C. at 155, 256 F. 2d at 710. 


These decisions illustrate that courts consistently refuse to 
listen to collateral attack upon guilty pleas by individuals who 
simply assert that their pleas were motivated by judicial rulings 
or failings of their own counsel which lessened their chances of 
success at trial. 


“At the §2255 hearing appellant stated that he “didn't pay that much 
attention” to the questions asked bim by the court when he pleaded 
guilty (MR Tr, 26). 
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As support for his theory, appellant points to Judge Washing- 
ton’s concurrence in Thomas v. United States, 122 U.S. App. 
D.C. 225, 352 F. 2d 701 (1965). But the speculation in that 
opinion as to the influence of the accused’s confession upon his 
guilty plea cannot be applied beyond the peculiar circumstance 
to which it relates, z.e., that accused “had just been convicted 
after trial of two other offenses, with the help of the confes- 
sions.”* Any other reading of Judge Washington’s remarks 
would squarely conflict with the established law in this juris- 
diction that an inadmissible confession does not in itself subject 
a sentence based upon a guilty plea to collateral attack, e.9., 
Newman v. United States, 87 U.S. App. D.C. 419, 184 F. 2d 275 
(1950), cert. denied, 340 U.S. 921 (1951). See also United 
States ex rel. Staples v. Pate, 332 F. 2d 531 (7th Cir. 1964) 
(specific allegation that guilty plea induced by illegally ob- 
tained confession). And in a comparable situation, this Court 
has observed: 


“(T]he mere fact that the plea has resulted from 
police procedures such as making known the admissions 
of a confederate does not, standing alone, render a plea 
involuntary and susceptible to collateral attack.” 
Watts v. United States, 107 U.S. App. D.C. at 369, 278 
F. 2d at 249 (1960). 


In addition, the greater potential effect of a coerced confession 
upon a subsequent guilty plea distinguishes such cases from 
the present one.* An adverse ruling on a motion to suppress 
can hardly be deemed “coercive” in the sense required to set 
aside a guilty plea in view of decisions which hold that a guilty 
plea cannot be collaterally attacked as having been induced by 
an illegal search and seizure, e.g., Gawantka v. United States, 


*It should further be noted that even were the guilty plea found infected 
by the confession, Judge Washington only mentions setting aside the con- 
viction as a “possibility.” 

* Besides being out of step with the overwhelming weight of authority, 
United States ex rel. Cuevaa v. Rundle, Misc. No. M-3039, D.C. Pa., decided 
September 19, 1966, rests upon the judge’s explicit finding that under its 
unique circumstances relator’s guilty plea was caused by the existence of 
an illegally obtained confession, and so “was not truly voluntary.” At 18 
and 24, 
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307 F. 2d 129 (3d Cir.), cert. denied, 377 US. 969 (1964), and 
that the erroneous admission of evidence obtained by “an un- 
constitutional search or seizure is not properly the ground of & 
collateral attack * **” Thorntonv. United States, D.C. Cir. 
No. 19,644, decided October 6, 1966, slip op. at 2. 

In any event, there is simply no support in the record for 
appellant’s intimation that the failure to have evidence sup- 
pressed induced his guilty plea. Indeed, it is refuted by his 
own testimony at the § 2255 hearing. There, in response to 
questions from the court, appellant asserted that he pleaded 
guilty at the insistence of counsel,’ after counsel had 
“promised” him that he would “not get much time” and would 
be sent to an institution at Lexington, Kentucky, where treat- 
ment for drug addiction was available (MR Tr. 9-12, 21). At 
the end of direct examination, appellant stated that the “pri- 
mary reason” he pleaded guilty was “to receive treatment” 
(MR Tr. 22). The fact that appellant pleaded guilty to an 
unrelated offense on May 19, 1965, further belies the argument 
that his plea was due to the court’s refusal to suppress evidence. 
As brought out in the § 2255 hearing, appellant was aware that 
he could renew the motion to suppress at trial, or argue its 
denial as a basis for reversal on appeal.® Cf. Griffin v. United 
States, 103 U.S. App. D.C. 317, 258 F. 2d 411, cert. denied, 357 
US. 922 (1958). Finally, when appellant appeared before 
Judge Curran on May 19, 1965, the court took extreme care to 
ascertain whether appellant understood the consequences of 
pleading guilty and whether he entered his pleas voluntarily.’ 


———— 

T Appellant t { would plead guilty 
before you. H se and you would 
accept my guilty plea. idn’ guilty because 
I felt that I would get F judge 
and he had talked to you, 

to plead guilty” (MR Tr. 10). 

* Appellant's counsel “explained to him that in order to preserve the 
point as far as an appeal was concerned, he would have to stand trial; that 
the motion could be renewed at the time of trial; that there was a DOSs- 
sibility that the trial judge could overrule the pretrial judge and grant 
his motion, and if he was convicted and the motion was renewed and the 
point was properly preserved, he could seek the appellate review” (MR 
Tr. 55). 

* Transcript is as follows: 

“~pe Deputy CLERK. Robert R. Hamilton, have you been advised and 
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In sum, neither legal precedent nor the facts on record fur- 
nish any reason to disturb the determination that appellant 
entered his guilty plea “voluntarily and with understanding,” 
or the lower court’s consequent denial of relief. 


do you understand that in each of these cases that you have the right to 
have a speedy trial by jury with the aid of counsel? 

“The Derenpant. Yes, sir. 

“The Deputy CLERK. Do you understand that you will have no such 
right if your plea of guilty is accepted? 

“The DEFENDANT. Yes, sir, I do. 

“The Deputy CLERK. Do you understand that you will have the assistance 
of counsel at the time of sentence if your plea of guilty is accepted? 

“The DEFENDANT. Yes, sir. 

“Tue Deputy CLERK. Do you understand that in Criminal Case Number 
255-65 that you are pleading guilty to Count 1 of the indictment which 
charges that you purchased a narcotic drug not in or from the original 
stamped package, and did you commit that crime? 

“The DereNDANT, Yes, sir. 

“The Deputy CrerK. And do you understand that in Criminal Case Num- 
ber 173-65 that you are charged with carrying a dangerous weapon and that 
you are pleading guilty to same, and did you commit that crime? 

“The DEFENDANT. Yes, sir. 

“The Derury CLerK. Has your plea of guilty been induced by any prom- 
ise by anyone as to what sentence will be imposed by the Court? 

“The DEFENDANT. No, sir, they have not. 

“The Deputy CLerK. Have you been threatened or coerced by anyone into 
entering a plea of guilty? 

“The DEFENDANT. No, sir. 

“The Deputy CrerkK. Have any promises of any kind been made to you 
by anyone to induce a plea of guilty? 

“The DEFENDANT. No, sir. 

“The Derury CLERK. Do you understand the consequences of entering a 
plea of guilty? 

“The DEFENDANT. Yes, sir. 

“The Deputy CLERK. Are you entering a plea of guilty voluntarily and of 
your own free will because you are guilty and for no other reason? 

“The DEFENDANT. Yes, sir. 

“The Deputy CLerK. Have you discussed your plea fully with your 
attorney? 

“The DEFENDANT. Yes, sir. 

“The Deputy CLERK. Are you completely satisfied with the services of 
your attorney? 

“The Derenpant. Yes, sir.” (Tr. 2-4.) 
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III. In any event, appellant’s substantive contentions do not 
warrant collateral relief by way of coram nobis 


(MS Tr. 12, 21-25) 


Even assuming that appellant can seek @ writ of coram nobis 
despite his lawful confinement on an identical concurrent sen- 
tence, and that he can question the propriety of the pre-trial 
suppression hearing despite his subsequent guilty plea, his argu- 
ments hardly call for the extraordinary remedy of coram nobis. 
Such relief can be granted only to correct errors “of the most 
fundamental character ; that is, such as rendered the proceed- 
ing itself irregular and invalid.” United States v. Mayer, 235 
US. 55, 69 (1914). Appellant directs his attack not at the pro- 
ceeding where he entered his guilty pleas but rather the pre- 
trial hearing on his motion to suppress. The question whether 
withdrawal from narcotics rendered appellant mentally incom- 
petent during the pre-trial hearing becomes academic in view 
of the fact that his participation was not necessary to the reso- 
lution of the legal issues involved at that juncture. Appellant’s 
attorney vigorously questioned the arresting officer, Detective 
Paul, who readily admitted that the arrest occurred before any 
search and seizure; and further testified that he made the arrest 
because he believed appellant was committing an offense at the 
time, a belief based on information received from a reliable in- 
formant, the detective’s personal knowledge of appellant, and 
the observation that appellant put his hand behind his back as 
the detective approached (MS Tr. 12). Counsel then argued 
that there was no probable cause for an arrest without a war- 
rant because the government had not established the reliability 
of its informant—an argument undercut by Draper v. United 
States, 358 U.S. 307 (1959)—and that the seized evidence could 
not be introduced unless the identity of the informant were dis- 
closed (MS Tr. 21-25). Judge Matthews correctly rejected 
these arguments in denying the motion to suppress. The record 
thus demonstrates that appellant’s testimony or recollection 
could have had no relevance whatsoever: there were no dis- 
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puted issues of fact bearing upon probable cause for arrest,” 
and appellant’s counsel raised every imaginable objection to the 
search and seizure. In these circumstances, appellant’s alleged 
incompetence during the pre-trial hearing did not matter in the 
least. For this reason, as well as the highly conjectural and 
tenuous effect of the court’s refusal to exclude evidence upon 
appellant’s later guilty pleas, appellant should not be able to 
invoke coram nobis. 


CONCLUSION 


WHenerore, it is respectfully submitted that the judgment 
of the District Court should be affirmed. 
Davip G. Bress, 
United States Attorney. 
Frank Q. Nzsexer, 
Earu J. SILBERT, 
Assistant United States Attorneys. 
Lee A. Freeman, Jr, 
Special Attorney, U.S. Attorney’s Office. 


A denial by appellant that the seized items belonged to him would go 
to their probative weight as evidence. It might be argued that counsel’s 
objections to the government’s manner of showing the informant’s re- 
liability posed a factual issue as to reliability itself. But certainly appel- 
lant could have contributed nothing to an inquiry along this line, 
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REPLY BRIEF FOR APPELLANT 


The Government contends that because the ap- 
pellant is serving identical concurrent sentences for 
a crime unrelated to this appeal, all avenues of 
collateral attack upon his conviction for violation 
of 26 U.S.C. § 4704 (the Harrison Narcotics Act) are 
foreclosed to him, This contention is based on the 


argument that a motion pursuant to 28 TSaC, § 2255 


is not available and that relief in the nature of 


coram nobis should not be obtainable. 

In support of its argument that al motion pur- 
suant to 28 U.S.C. § 2255 is not available to the ap- 
pellant, the Government relies primarily on the Supreme 
Court's decision in Heflin v. United States: 358 
U.S. 415 (1959), in which the petitioner had been con- 
victed under three counts charging violations of the 
Federal Bank Robbery Act. One count charged taking 
property by force and violence; the second [count 
charged receipt of stolen money; and the third count 
charged conspiracy. The petitioner received a sentence 
for ten years on the first count, three years on the 

| 


conspiracy count and one and a half years on the count 


charging receipt of stolen property. All sentences 


were to run consecutively. The first sentence to be 
served was the ten years received on the first count. 
The petitioner did not contest the validity of that 
conviction. 

Mr, Justice Douglas, who delivered the 
opinion of the Court, made the following comments in 
connection with the availability of § 2255: 


"a majority [of the Court] .. 
are of the view, shared by several Courts 


of Appeals, that _§ 2255 1s yee es 

to attack a sentence under which a prisoner 

is in custody.” (emphasis added) 358 U.S. 

a ° 
It seems clear that the test laid down by the majority 
of the Court was that § 2255 was available to attack 
a sentence under which a prisoner is in custody. There 
was no indication from the majority opinion that the 
petitioner had to also claim the right to immediate 
release as is contended by the Government. 

The Government cites Daniel v. United States, 
107 U.S. App. D.C, 110, 274 F.2d 768 (1960), in sup- 
port of its contention that the appellant must claim 
the right to immediate release. The Daniel case, 


like Heflin, involved consecutive rather than concurrent 
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sentences. The only case cited by the Government 
which involved concurrent sentences was United States 
v. McGann, 245 F.2a 670 (2d Cir. 1957). MeGann was 
decided before the Supreme Court's decision in Heflin 
and it is submitted that this Court should) not follow 
it. 

The Government's contention that a peti- 
tioner must claim a "right to immediate release" before 
§ 2255 is available to him if it was carried to its 
ultimate conclusion would prohibit any prisoner who 
is subject to retaking as a parole violator pursuant 
to 18 U.S.C. § 4205 from filing such a motion. Although 
such a prisoner would have a right to be released 
from custody under his conviction from which he is 
petitioning, he would not have a right to immediate 
release from custody because, as a parole violator, he 
would be detained by prison authorities until a warrant 


had been issued. Thus the practical effect would be 
Ji 


that he would not be released from custody. 


1/ In this connection it should be noted that even though 
an individual who had been on parole was acquitted of the 
charges against him he still can be retaken as a parole 
violator pursuant to 18 U.S.C. § 4205. See Fox v. Sanford, 
123 F.2d 334 (5th Cir. 1941); Mills v. Hiatt, 50 F. Supp. 
689 (M.D. Fa. 1943). 


ee 


Appellant contends that a motion pursuant 
to 28 U.S.C. § 2255 is available to him; however, if 
this Court decides that the principal test for 
availability under § 2255 is that petitioner must 
claim the right to immediate release, the appellant 
contends that this Court should entertain appellant's 
motion as a request for relief in the nature of 
coram nobis. 

Apparently, the Government recognizes that 
where a motion pursuant to 28 U.S.C. § 2255 is not 
available to a petitioner, the court may recognize 
his petition as a request for relief in the nature 
of coram nobis, See United States v. Morgan, 346 
U.S. 502 (1954); Moon v. United States, 106 U.S. App. 
D.C, 301, 272 F.2d 530 (1959); Pledger v. United States, 


272 F.2d 69 (4th Cir. 1959); Clifton v. United States, 


D.C. Cir. No. 19,757, decided November 15, 1966, slip 
op. at 2, n.2. The fact that in this case appellant 
is appealing a decision on a motion pursuant to 

28 U.S.C. § 2255 would not prohibit this Court from 
granting relief by treating appellant's motion as a 


request for relief in the nature of coram nobis. 
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Moon v. United States, supra; Pledger v. United States, 


It appears that the basis for the Governnent 's 
contention that coram nobis is unavailable id that 
appellant's challenge to his narcotics convi¢tion 
can have no conceivable present effect upon his sen- 
tence for carrying a concealed weapon. On the contrary, 
it is only reasonable to assume that the possibility: of 
appellant's parole would be affected if he were 
only serving a sentence for one conviction rather than 
concurrent sentences for two convictions. Thus, the 
length of time appellant serves in prison under his 
conviction for carrying a concealed weapon could be 
affected if his narcotics conviction were set aside. 

Further, if after appellant's release he 
is subsequently convicted for violation of 26 U.S.C. 

§ 4704 (the Harrison Narcotics Act) he would) be sub- 
ject, as a second offender, to a mandatory sentence 

of not less than five years nor more than 20 years 
pursuant to 26 U.S.C. § 7237. Thus, appellant 's present 
narcotics conviction would have a profound effect on 


any subsequent conviction for violation of the Narcotics 


Act. 


ona 


This Court in Dancy v. United States, Uso 


App. D.C. __, 361 F.2d 75, 79 (1966), permitted the 


appellant to appeal from a conviction even though he 
had already served his sentence and notwithstanding 
the fact that the setting aside of that conviction 
would not result in his immediate release. In holding 
that the case was not moot the Court stated: 
"Phe crime of which he was convicted, 

. . . is a felony. Such a conviction de- 

prives a person of specific civil rights 

in the District of Columbia, .. . and 

affects the punishment should he entail 

another felony conviction." 361 F.2d at 79. 
The fact that Dancy involved an appeal rather than 
collateral attack should not be regarded as significant. 
There seems to be no apparent reason why this Court 
would not have granted the same relief had the appellant 
in Dancy collaterally attacked his conviction pursuant 


to a writ of error coram nobis. 
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CONCLUSION 


Appellant respectfully submits that a motion 
pursuant to 28 U.S.C. § 2255 is available to the appel- 
lant and that if this Court should davewiine that such 
a motion is not available to the appellant, appellant 
submits that his motion may properly be ntantained 
by this Court as a request for relief in the nature 


of coram nobis. 


Respectfully submitted, 


Pl. od a ee 


Philip #. Stansbury J 


